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B IDFNTITY OF PFTITIoNER
WILLTIAM W. LumPKINS The Appelka}/ﬂfﬁﬁmw, Pro Se,
asks This Kbaoeoble Court $o accopl reviews of the decision
df’sirjn&'-‘&d in PART B of 1his Mohon,
B. DECTSToN
) The Qpr!e“r.n} Secks review oF lhe (ourt ofﬂnoecf-b, Drwisron
T UNPUBLTSHED OPTNION, 1n tesards do The Aypellent 5
Conschidaled oppecl, where Jhe Menorable Sulben | widh
{he PHHMS Chief ‘5w.|§e Lec 'am,_,\ Iw_lse Worswre k., head
afhroed Hhe Rﬂ;e\\cm}"s $rsh deam& fepe conuiction Lut
remaonded b ke So,nle/utmy Courlt do vacate his Second obtjree_
assauntt Witk sexwel wobivetion convickion ond remended
o rese encing. See "UNPUBLISHED OPTMLQ'J;"E)PJ 04/)6/2,,16,
The Appellant arques thed Wk vaibial chargin? of the
Appe‘\w*" e o")h"f‘ (ourj' was erear ond ‘H‘\c«' e dishic‘ c.;urf
Aid nok have subject e e Jwix'icﬁan due b 1k Ser)ousness
of Yhe Crimindl clnarje;(f) thal Hhe vichm's alleged -k”jﬁmtr
and physical evndnce presored does nob suppoct o finding of
‘FWS" deﬁree r'mpe; (3) that -“\c wc*}m'*; a”e?;ec! .OcJG"\hfncahbﬂ
of the Aﬁ\e“aJ was not met and was %oMLﬁJ 5\1
misconduch Per-Pcl-n:«leJ laxl the Aberdeen Police be‘oarfm«ﬁ
é“) '“\6'" durmq ‘Hﬂe Sé‘urc“'\ w'uf'ran\ '“k»-" wWas Conc]u("'e()
ok 1k APPQ“OI\VS. residonce Yhat ctolhmﬁ pems btyonJ
the scope ol the Searcn warrant were seized and
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Shauld have been suppressed due L@imi beutmﬁ 1N Seope &
the Search warrant, because 1} was never idenhified by jhe
vichm, (3) dhe! Jhe DVA evidence as pertoining b 10A
deleadnts underware | should have Leen suppressed ond
had 1aveded e province of {le Junl Pme\; and (& {hd
e Appellent’s abisi winesses showed dhal ke Appellont
was home ab Yhe hme Thel dhe c:”eyed Crirme ta S5 was
Comihed.
C. TSSUES PRESENTED Fok RIUTEw
TSSUE oNEThe proper Jw'nmlm‘\m was The Soperran Gurt
an) 1+ was error anl pc-er_}iro'-L ke Ameﬂmua im'fmf’y C‘lafje
The Ap()eﬂ@l vn disterct court due b The Seribusness of The c)\c«je_s,
TSSUE Two*The evidence | both +estimenral ot phfsmd,
Il was PP(’S(?*‘\"eJ |=11 the Stade ”Irous}\ 1he o”&?c}aﬂ U!Chm‘s-s.,
and the Slede’s ev?ag,»l witness, myraaMThOMPJO/“ whe was
{he ref___,—sukreJ Aurse '-&-nlo.,‘ Jo .Su‘o{.\orl 1he a"egeJ charﬂa

of repe in the finst c\c"f,r‘ec..

LS%TflﬂffiThe allesed vichm's | S.5. s, denhficetion
of the APPE“C‘N" was not met ’ano' was Fainled BLI misconduct
P?ri{){zihp\eﬂ' b{’ Yre Aberdeen Police bepwlmh

TSSUE FouR* That during the Search hbrro.n" thet
was Conducted of The Appellont's cesidonce hat clobhing
H‘t‘Wﬁ LQYOAJ e Saapc oF The search warrant were
sei2ed ard shauld have been suppressed due L LP549
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b?\’anol 1he Score of the seurch warrcm“ Lecause 1} was nevee
iderhihied by 1he vichm,

TSSuE FIvE = That Jh DR evidone as Per?'mn;n?lo
U1oA deleadeats undirware, should hove been seppressed
and had 1avzded dhe Pra:\vmr.e of Ik J""? Pone,.

TSSUE SIX:Thet ke APPeIL;n{'_; ahb) wileese s
showed Thel $he Appel‘(m" wes heme al dhe hine 1kt The
G-‘“e%ej cring o S5 was commiild

D. STATEMENT oF THE CASE

On Fe';.rumvl- lq”:aml Z’O‘:'.?L:IS, I he ﬂp(wu:mi' was ot
his hanv 1n Aberdeon, lru'.;'eshing;bn P’as"iasa video game
called " Lall of Duk;.” Appellast, Cristina Broskhouser

an Rikk, Brook Mouwser were 1n TR Somg Fecm ol dhe hag.

Aﬁ’)c”as\!‘ even sherad a Facebook conuersstisa with Heleaa
Burns & $ews miaules before Jhe crime qg.:..m_s‘ S.S. was
O”:’-‘i}:‘:.' do have occurcad. Three ohiby witnesses PlamJ
Pre ﬂpfe\ian‘ in s Yone ot ke hae of Hhe slieged crime
aao-msg' S¢.

Oon F?bf”b’ur’? 20, 20:“3, al the appmxm-oE hae of 3200
a.m."'h&‘rc wWas a repcr’r Called 1n Jo Jhe Alerdeen
Police Deperct mmont Jhat ":"\{; fe{mrlms park' could hear a
wowan'screammg, See ALE2DFE W FoLT(E TRLIOFNT
REPORT { hercaller Tacidea! 91*{)u-€’, o page | { Sub Nomber 74)

MOTIoN Fol DISCRETIONARY
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Officer Terence was he First Lo arrine on I Scene and
was backed up b.' Corporai km? and Contacked SS.
who Offier Terence, haew drom prior Conlacts, who
was coming oul of ine uhh‘y toom Jhel was port of
dre \"Gruurtj GPaJM*'&. 3 S.S Circumstences actordin
‘Lv Ok(waermcn, Innacm‘ RPPO"“ was thal S3.s P:n+$
were P N.r Knees and thal 3.5, was P‘,.Hm? he r
wnder pents up. ‘Tba! "S.S. hed o SIm(JY hp, soiled c/ofhmj
and was Crying. Offcer Terenca reported el 3S.
stated Vel she was ‘choke Oui ‘o.’an waknown black Ma'e
dnd repad in dhe whlik § fOm. (L-lm> Trcident R?fOr bt
Pase D

m T merdeal Rtpc.;l qullen bb,()‘éce- Tererce went on
b reporl Thet QS shided dhol she had been werlking and
thal arcusd Neorkst Sheak Neur dre new Timser Gym
bhe! she Ned Come 1a Contacd With o black mele who

asked 1F She wrnled o smoke Some wesd. Thet ke blck
mole hod Jed her de dhe uhlily foom, thdt during their
wolk Viere (et Yo black amcle hed a”egedtx, dald her fhet
he was 37 yeurs old, thal he woas feom Thinars | and
thal be wsed 4o hve ab T Horvard cparlments, That
he uhh}\, Foomm WS & j@d Piat.c b Snoke o bowl. See
Tac o @e(wr‘ ot pase b {Sub Number 72).
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[S.&‘_! S*n l-t’ ”VZ Swfi’cl wa;afm w[‘armq b/mk 5kmn7

jems an) black classc Converse brend shoes.
(Clhﬂg'”fnndq»i Re/)or#:'al Parj«e 2) ( Sut Nurber 73),

A secrch b‘, forfore~| km? of The locehn$und G condorn
wnpper"lom\el an the jrng ok Ik uhh A, Foam which was Hhe
Same brond a5 Jhe condems Jound 1nside 6 Smell purse 175 1de
[5s.]5s purse. [S87 when asked about 1k Condom 1.7\_, (Sr[)oral
k:09 stale) that }eu-LofanjmgS J:c’nucﬁca» diskirbet and [S.S',J
didnd Know bom dbe Condam cirapper gok There.”
( See “Tncidet Rep\:r‘ ,hal ﬂaje 2D Sub Numbor 7‘(Y€u‘mq 1 Pw'")

S.S. was '}ror\)f)czr“ed do e Grcnfj HorLor [wunl"y I-b}p;fc./

where she was seen by Mirran Thompson, RN.( herea{ler
MS.T\'\mvaon), who obtoned & PerJom' h')\lnr\-’ from S-S.,S&
Psycko_so( 1ol Fuoluchion pajeZ and S.8.'s canserd £r Jhe Sexudl
Msoult exp ninabion, See Pehant Jn‘vrmahm,Paje & Ms. Thowpsen
thea documended S.S injari s which 1ncluded 4het §S. siadet
thet ¢ hed Ahrcal poin and dl{p:(b“\l sw?\oﬁ/}?,'}-hal 5.8
had Jenderness b dhe back of her neck | lower back, colf, aad
chest. See Currenst Medical H:s‘!bn,, Review of Sn/.s‘ems,a‘ ﬁagc%
See alss Past Medica! ber-l /FXﬁm,Gmem‘ ot Pase : A ﬁ‘s.-“’omfsan
o5scrved redness ond denderness on SS.s neck, Sea.Tmmjmm/
Labs, o} P"QC S, and Jhet S.€ hed dried Llosd Fronm an ""j""*’ A
her \\P. See Tfamaanm/La-SS, at Pa 3e5.

Ms. Thor-\p.vm also Conducked a P‘\\(};Ca' Xz mineh b of

MoT Lon) FoR DISCRE TZoNARY
REVIEW 6



1

35, where shedook suals of $5.5 bady and documented injuries 4o S.5.
which ncluded that the Pos+erior fourchetde had GS«P@PS‘:ia' hacar
laceration and a triangular shaped abrasion. See Medical HD“"'\,/FXGM,
Pelvic /Contel Exam | ab Page]) See alse Tramagrom Jlabs; ob Page S.

Delective Weiss contacled Delechive Cox,who was ancther OFF car
from the Aberdees Polrce D?parb—or\#and Delechve Gox aduised Delechve
Weiss thal @ suspect hod been identified from an upcelates case iauolw'qa
the Aﬁ'ﬁ@“ﬂn" . Thet This was !:amJuFm the Appellont was From Tl)iscis,
That 1he Bppellent anly hved a short distance Trom whare S coas
a“‘m:w, and the Aberdeon Police qurlrmm‘ retained Jhe %/’Mﬁ‘
TNircis ID Card which & had seized during & prior search of Fhe
Appellants residerca. Sea AFFIDAVIT Ror EVIDERCE WARRANT, "o
PageC (Sub Number 2. LAPPENDTX P)

Delective Weiss crecled o phote \ineur uHSz-‘n§ ke Appe"m‘“s
'lneaallul serzed IWineis 3.D. Card pic{\qr‘e' thel was severel years oU,
inclnded as one of ke pictwres. Then Delective Weiss recontacted S.S.
at the Gr-ayj Hor Lor G;mmw\j)«] /JQSPHaI and Coducled e Phato
Mortage widh 5.8. . Delective Weiss staded Jhat “S.S pointed out
pehure *2, whick vas ot o [hgpellent].” (cibing in park from
AFFSDAVI T FoR EVIDENCE WARRPNT,"a) Paged).

Delechive Weiss also collecled Jhe Soxual Assauld Kot collected
fromm SS. and the clothing Ihot S.5. hed Leon wearing Jurioj; 1he

which is o dork SMFUJ £l of skinak the \’:04-Lom o ke efskrmcel.o the
‘bs'lna.

MoT Foul Fop DISCRETIONARY
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assau . Seo Merdean Police Doparkemsnt MASTER EVSDENCE RECORD,”
doded 2)20) 2015, Page lof | (THems®20hA and %21 A, f“(’specfiwel’>_

A search warrant was Sou?M in The Syperor (ourt and was
grmled b.’ Jhe Mbroradle J—Mdng David L. E'Amfcir-Ja Conduncl a
Seanch of e Appellands resjdonce Sen’ SEARCH wmeﬁurmd
DEFTOAVIT €50 SEARCH LARRART " duted 2]20f2015. ( APPmm)c A

At ke hre of fhe Alerdeen Police DP{-Wlm‘ Conducting e
Search Wartant on 2)22]2015, Jle Appellast was arrested. See CrR
3.2(dY).

F. PRoCEDURAL _HISTORY
On 217’120’5, A Gray; Harbor Distee} Count ;@ ”95 TER mInN AT ION
OF PROBABLE ¢ MSE ) "was issued which alloged That Jhe Aﬂoell«m\
hed C‘omm}'HeA -(;6‘0'\7 o PG{)Q n ‘"1 First Dﬂjm ﬁjams}
SS. “on or chowt February 29 201522 " Sa Rew 9A4Y. 090D,
Sewalso DETERWENAT Ion oF PRIBABLE CAUSE.
On 2/24)2005 e Mppellints  Criminal copplai) prelimmm?
,\Eurin? was keld jn O"U}ﬁc; C:Mr'L
On 3}2“l2015, the Stzde dismissed dhe dishrich Courl case.
On 3f2s)215 he Stete by woy of " TAPRMATIEN,” jn e Groys
Heebor Sw_pwn‘@h Courk C‘.\v\arye.) ke Aﬂu\\mt with Counr |- Rnfa
n Fhe Rrst Degrez, Rew 9AUY04( )Y and Counr 2= Pssaul+
in tre Second Degreo, ROV 94 36.02) (1) alg}, Witk Sexus!
MoFivation, REW 9944,825, Rev) 299A.030, Soe TH FoRMATION,”
ak pqge.s )and 2.

MoT Tod RR PIScRETIonwPRY
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On 3,&/2015 the fppellant was arraigned in Supersor (ourt
On “’/'3/201§ Fhe Omnibus I'thfiﬁ")f was Conbinved Jo Yfeo)20L5.

On Y 22J2o15, The Agpellant waived tha Ommibiis Heambf #1 Yja/zobs,

dut Jo ) Hng for {he ol u‘fovf_f',y anJ/cr b 1alervien a/}g?e(/ vichm.
O Y2ufools He Orrmibius Heoring ord 25 Heuring wore hold ond
it was ajM&J Jhed Yo wi bnesies b Se 1aker wrwesl &/ ’1’/?6/(0/5

On Yo] 2915, e Court demind the fpellbnti NOTION Fe RrLIAsE,

On 5l4)2015,Fhe Poe-Teial Confrence Cntined 11 5]iif200s.

On S/h)20)5, & Nuderial Whiiness Warmant e Jhe d’ayeJUI(hM,g_g.
was Pe?ue.deé ondd gren led,

On s)i2) 205, {1 Shrle Sou.}hlc. aontinvence of Jho Mey 27,2015 Arial
dole due do Dolective Werse end Delechive (ax were urnawailcble -4l
sebpduled el dade,

On 5)35] 20)5, Hhe Bppellnt tecoloal nobice That SS. was in cuslady,

On S//é}Zalj'ﬂ\e Stk SDUI—?H a cantinrucnce.

On SN8f101s, He Tesel Count geonled o conlinuence 3) 7)7)20s.

On &f21fz/s, Ihe Pre-Trual (onference s held

On 6J25f2015, e Pppellant Fled cn " AFFTOAVIT OF F’KEJumE';r‘asf
e Teial Court-

On bf2sfeo1s ke Appelbnts deforse consel soughl o cortinuance.

0”7/qu z"’% The 46\02”%@3 a‘etove Cownsel J}IeJ o  MOT Lz 7o DISmIsS
Brepuse SS WAS NOT RAPFD , MoTIon 70 SUPPRESS FUTDEWNCK SETZED
UNDER CR26, MOTLon) TO SUPPRESS THE PHoTo MaTAGE ) MoTIon TO

MoTTon) FoR PIsc RErionARy
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e

DIsmiss BreAusy OF CREDTELE ALTBI wiNESSES ; AND MOTIon 70
Msmrss FoR VIoLATION OF THE CHAIK oF Cusiody ; DEFFUDAWTS
DUE PRoCESS RIGHTS WERE VIOLATED, (hereafler MOTI0A TO
DISmMISS). See GH. Clerks (Sub Number 49,

On 862015, e Bypellonts "MoTIcr) To DISmESS) s heard
L\,I“-a nanom&’e Sudﬁe Dovid L. Edwords ond was denied.

On 10)1)2015 e Rppelints delorss counsel Fihed a "MoTiow
To DISmILS WIDER Crf 8.3 BRAUSE THE STATE kavows D THE
FUIDENCE SHoWS THAT S.5 wAS AT RRPFD] DEFENDANTS DIE
PRocESs RICHTS WERE VILATED.”

&n Io}7]2215, 3k State fed s “STATES TRIAL MFmoRANDM,
and STATES RESAXSE To DEFENSE MOTION.
, on Io/}'f/:'vs)s)—ﬂ-e 4@)‘4«-”% Jefense chsa.J—ﬂeJ Jhe 4?0”64{‘3
TRIAL BRIEF.

On 1oJis)z013 the IW?“&H'\ Fr jury Yeial p(‘occht‘nﬁ Commenced
wiik e pmjpag'-we‘)ur”’ Pme,l OWJ ‘”‘Q Se lechlon of Yhe JMI‘T
‘)af\g\ " Yhe Aﬁw\\cn\% cdse. I 1he Aﬁqz,‘u.n'cis Jur»‘ Pqnd .
which was on all w‘\ihjur-q"“\w\'t wag ne person of color;
‘“\er-ebll U‘mb*ing the i‘ijhl b a;‘)ur\,l Pgnel ok his Pmr\g,S@,
Betson y. Kenhucky, 476 US. 79,106 SCh 1712, F0LEL2 £9 £1966)

The Apello bl ‘yur Yrvial pescasdings began and en 101/¢) 2005,
‘T}\Q,J\M’j me,l reMrosd 5’!4.1”\1 werdlicts Sor Yoth Covnts andd
also found The S'oecia} yerd ict 'E‘annj of sexual motivetion,

MoTION For PISCRETHNARY
REVE Ew 10



E. ARGUMENT WwHY RIVIEW SHULD BE ACCEPTED

Rdandard of Review
To juwhfy ceview | a Court of Pppeals decision mush ba i
Conflict with a Supreme Court decision, RAP 139 LRI, ancther
Count of AppeaLs . 4 bX 2, pMSerd' a 5';7;{,#,(44)— zue.yh‘on of Jaw
under the constihdion (D3, or invslve an 1ssue of subslurbial
public. inkerest hak should be delermined by the Supreme Count, (BX(4),
ISSUE NE: The proper jurisdiction was Jhe Supertor Court
and I} was eccor and prejudicial o he Affﬂ'b\"‘*b in}ﬁuﬂr chat:?e
the APPQ“GI\“ in district court duede e seriousness of Hha chaeges.
-ﬂrvz\)u risdhehon of a Courfover Ik Su_'sjecfr mctler hay been Sond
b be '€SSM"’1C«|‘ pecessany, iadisgfﬁ}lala , and an elen, aﬁf‘qﬁ_‘r prcrezuij'n'e
b the exercise of judicial power G35, "Courts S 2237 ef.seg., A

Court conmot procesd with-a dnal or make a judgmort without
such Jurisdichon exishig,

"I elemenary that jurisdichon of Hhe Gurk ouer Fhe

Sus)u\- matler of Hhe achion 15 the mosk Crivical c:uf;oc} ol

the count’s authorthy do act. Without # tha Courk’s lacks

ony poveer XN pmceo,(!i‘ thare kre , o deferdant Lased vpon

tis lack cennol be waivad and may b oyerded ot any

five." See Mabke of Creen, 313 SE2d 193 (N.C. App. 1989,

SuSJec‘- Matter Jurisdichon conmot be Conferred l:\.( Watver o
Conseal; and may b paised o oy Hre . See EE(_LQL'(;{AQ'L V. Sj;g-le )

| MOT Lol For DFSCRE TIonWARY
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441 So.2d 1129 (Fla pgp 196D, The Sublect Metler Jurisdichan of

a criminal case is related o dhe cause of actron in gener-af,
and more specificelly o the nl|e7aJ crine of oflonse which Creces
the achon. Th ce Rers. Restraint of Da”uj_e_‘??Z(Zoa'{)_

Tre Subjeck Notler Jur isdichion of @ crininel offense is tha
erine ‘1hself. See State v. Franks, JoSwn.App 950, 22 P2 269 (?OOD;
Stede v. buchanan, 138 Wn. 2d 186,978 P.2J 1070, cerd. denied, 528 US. 1)5Y),
120 S.c4.1158, M5 L Ea2d 1070€1599), Subject Madler in its broedest
sSense mems e cause, Hhe o%ec". The 4‘1:‘09 of o‘iSfoe. Sea
Stillwell u. Mackham, 10 R2d 15, 16,135 Kan. 206(193D. Also See
(cr 12, Defenses end Db)ec-hbf\s); Slale v-Barnes, (96 Wa.2d 71 {2002),
A Yebunal Jacks subjec nnaHerJJrfsa’id‘:\m when 1 F
oH—emfr}f 4o decrde a ‘;\"Pe of Cm‘-rouernf over which
' Was o authorily 4o ad judicate.”

(c'\hm) Mar ey v. bojtp'l ok Lalor & Tndus., 125Wn2)$23,856 P2 159

1994),

.T‘\ﬂ. acus must e on e unmls'*{wa of conl-rov'er.ry:‘ TF

e Ppe of c.on%ouersv 15 within the SuSJ‘ec‘- metler
Jum"}dic\‘i‘vn, Yron al) other defects or errors qe -k:::
something otrer than subjeck metler jurisdickion .

Robe-t 3. Macfineaw Sms;)ed- MeHer Jurisdichon as a New Jssue
on Appeat: fzeEmgq 19 on Un EMLF Hocse | 1985 BY.U. L. Rev. /28,
Frocks, 105 wo. Ay ot 954,22 .20 269  ci¥ing Maley v- Dophof
Lobor § Trdu. | supra.)

MOT1od FOR DISCRYT Ion APy
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‘J—r\ ocder o acquire Comfa.Q"Q‘JUl‘i.SJ\Cﬁ’)r\ 5o as 4o ke
aulhorized do hear and delerming a cawse or ProcaeJh),
e counrt nece:sarﬂ\, mus) have Jurisa'icﬁo:\ ot The farﬁex
.. .and of the Su_‘;)ecl- wotler nvolved.
Stade v. Llecner, 129 Wn.2d Y85, 493, 918 £ 24 976 (1996) guotng Stle
gx cel. NY. Cas. Co_ v. S“ge-—a\or Gurt 3/Wn.2d 839339, /77 PzJ <8)

(13486),

"The shale consfittion grants susjeck mabkr jurislichin

over Selonies do Hhe Superion courts, !
Franks, 105 Wwa ppe ab 95U, 22 P.2d 249,

An indichment or complaint in a criminal case is The main means
by which & court obtains Subject Noller Juridiction, and s "Jha
yrisdichonal instrument wpon which dfe Petibioner shands Friel”
(cihng Srom Staibe u. Chabman, 67) P2d 531, 538 kan, 1Y), The
Comfla‘lr\*} 15 the boundation of 1he Jurllw’}cf‘bn of the ﬁmﬁlﬁm-‘e
or court. Thus, F These clnar?‘mg insHeunents are Inuclid There

15 & |ack ok SMSJQA Mau‘é;' 3V\rf5dicH0n. See HOnsgmich,ﬂdg)
333 N.L1. 24 797,798 (50 1963), Fx Park Carliop, 186 R.00.7%2,725,

176 Wis. 538()922),

Without & valid C«DMP‘ain”' oy Jw_\?mt— or Seakra resdeoed
s “Vord abonide. Relphv. Police Court of €1 Cerride, 190 L 2J 632,
634,84 Cal.Agp. 20 257(1948).

"Cenerally, o velid ydgnot Qonsishs of Hhoee Jarisdichiona

elements * Jurb‘d‘.chon of Subject ma*kr,\"um?d;c-"}on of persen,

and power oc au“ur‘\H o cendera particular Jw)qmmh !

MOTIoA FoR DESCRETIINARY
REVTEW
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(eting Slate v. Weener 129 1n 2 485913 P2d 9/6(1796).
Pursuant Ja RCw 3.66.060 pe:—-‘oininy-k C(‘I'MIAG|JUrI‘5Jic+7M
i+ providdes that :
"The disterch court shel) have wurisdichon (D Gancurrent

with the Superior court of all misdemeanor and ﬁru.{j

misde meameors Committed 1a Hreir f&jfu“ve counties
and al) vislahions of C‘-"y ordincnces.
(cibng Rew 266060 parh)

Bub Jhe provishns of RCW 3.66.060 and ids concurrent
\'\urlsé'\c'\‘\‘% with Hhe Superior court har limidetons as the
stohule skdes:

"TH shall Ih no event impose a cjreuief ,Dm;;drwrl‘
Han a Fre of Fue fhousand ollars, or i'ﬂfrllonmga“
Jor one veor in the county or c’:f\{;}oﬁl as the case
may be or Loth such Fne ond imprisonment unless

otherwise expresst ded by shahde.
(C"Hrpsyr::::s%csf.iéz Cf’)g.’w L‘T

The Aﬁnl\anl arques At here are cases where The Stde has
'm';’r‘m\l.‘ c_\\anag,l a defeadant'n districk courd bul dhen dismiss e
Yhe disteh court case o SubSezumHT Hle i e Slperahr (sart.
Seo Skalev. Melacker, 173twnfp 212,295 R3J 1210(20]3) and
Stade v. Powers, 124 Wa. Mpp. 92,99 P2d j262.( 2004). Buk when the
incidants accurred 0 Yhan cases the deferdanks were Onlk{
'?ac'm‘-j’ c\ﬂaryqs Yhet Hhe Pr-orwe'—JMr?SJ:‘rh\)n was dishrict coaurt.

MOT IO FoR DISCRE 7 TwhARY
REVLEW
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I+ was oan afler further 'mvesliga/in} That the Stale Je'ler‘:m'nad
o) each deferdant had criminal hiskates 1hat s»,opo:-k«’ the
charging a¥ a felony, so dhe Stle hod dismissed Jhe distnzt
court Cases 4o Su.&secfwu«.’ $ile n he Superior Court.

Th {re Apellants cas® dhis is noF whet occurred, as Jhe
Stale a} notine Hled oy charges fhat were of an nferior
deljme, '“’lo-l- $he dishriet Cour]— had venue W\JJMHSAJC’M)'\
over. he SEARCH WMRFWT.S were also Sougl\l in the
Gravﬁ Ha rboe S:qpo.rlbr(ou!‘} and nd Jhe dislact court.
See ‘SEARH WARRART | and AFFIDAVIT FoR SFARCH WARANT,"
doted zfto] 2015 ( APPEADIX A

The Stake had commitled misconduct ond hed prejudiced
the Appellants aBi\i)\,% defend againsh {he 0”29%’ Char\r{os b~1
its Jumpins back and Jorth bedween dhe huo Courts ond
not in':h‘alhf presecuting the Appellents case Jirec“Y in the
G’alif Horbor Su,)ermn Courk,

There was no prochical and teasonalle reason w‘u, the
Stade had Vaihelly c\f\ar?eol e Awel\a\F in ke Gea v Harbor
Districk Court ond |eb 1¥ tremain in Jhat court M"‘i}”’
';l‘f\uﬂ\( dismissod Yre diskrich court case and then filed
a shbsequent prosecution in the Superion court. The
oh\\I reassn Wds o 0‘9/“’ Yre ﬂﬁnnw\} his F}'H'« S')i#\
E,cjh}}\, and Fowrkarth Arend marts r-HH-s b ad w-le"y
deferd his case, pursuant Jo tha Unile) Strles faf\sh#wﬂ.

MOT Fodl R DISCRFTIaNARY
REVTEW
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TSSUE Tew * The ewvidence both Jestimenial and physical | That was
presenled by fhe State Jhrough The alleged vichim S.5. ) and Jhe Strle s
expert witness; Nirians Thompson, who was Jhe negi:lereJnuma,

Soilel Lo support dhe alleged c‘\arje of repe inThe sl Jeyea.

The Appellant argues lhat his actcle I, 53,59 5/8 815,62),52,
and 330 cightsdo the Washinglhn Gostitnbion and his Filih, Sixth, Eighih,
and Fourleenth Me~d nmovks Jo Jhe Uniled Skiler (onstidution were
viololed when the a“es&l w‘ch'm';, S.S.’S,-I-Uh‘my and The pbu/J;'af./
Hnd ing by he Shnles experk witaess, Miriam Thonpson, $arfed o
substenticle Ahe Charge of tepe in dhe ‘Fim‘o'egpee.

Thet Officer Tererce Tncidert Repu-l': that 3.8. *”\muah a Stalemart
Jhet ... CDhedkelt bke she just had SQX&; and Corporz) Kings
‘Follow-up Repor, hat dhroush a stalemert dhat . [Dhe wasnt
sure bub 3+ Fel} bike She heat beon teped gy (citing Srom Tncidert
Repop}-"ql» page 2 ard Follovo- vp Repor‘—,“a‘— page '),and the expert
Yestimanyy of Miricm Thoopsen, Jhat S5. never Juld her Yhat she
had been Hpe.d See Tnlerview with Mician, Thompson RN Nurse
Rage 56, lines 49, Page 59, lines 5719, Page &l lines 8-12. Addi Honally, the
Ph15im\ ewdoncg shows thal Thare was ro perile / vaginal pereteabon
of S.8.. Talervrew with Miricw Tharpson, RN Nurse fage 37, lines
2-18, fage 38, lines 20-24. Sea Medic) "bjLn’lf-Xam) Relvic /Cenit=] Exeim,
ot page ', Sea alse Tmmﬁmm/bk,a; Page LA

Pursuat 4o Jhe diuuhn3 opinion lx., Charles K. M’ggins
in dhe case of Stae v. Dear, 175 Wn.2d 125 (201) he court

moTIon FOR DISCRETFONARY
REVEEW %



Shades
.- RCW 9A44.050(D(8) defines Socond desres repe.
do include l'taw‘ay Sexual inYercourse [ hen the
Vichm i incopable of consent by ceason of bom)
physically helpless or men’m”tr mrapaa#a#zJ- s a
The stade of éemy [p] ht!_sma”u’ helpleﬁ is debned
o Vaclude Le'ot)* unconscious. RCW AAYY010(S)
%e also Stale v. Mohamad 175 WrApRUS (2013,
Jn the case of Stade v. Weavi ]\e, 162 NAAPF. 301(2011),
e Cout held:
”pwin‘im, o element of rope in ike second
degree, is rok defined withia c\uf;k,— 9A uY Rew,
Newﬂ'elarr mere Contact behweon Sex organs
oF dwo individusls does net conshihle Pne"‘rnh\m
AJur\, 103} rnehion Jew‘miqs pg-\c#rz}lm in Jhis
Mennes 15 erreneous . Here, Jhe Svpplenent= |
ast rnchon 9)m'io‘ueJun1 Cm+a|&ed SMCH an
iNcorcect stolemend of Jaw .
See Uniled Stades v, Me Donald 592 F 3J 608, 613,619 (7%¢ir2010).
Appe\\anlr asserys Mis actual innoem‘; 1o Yhese Cl"ﬂfjij and
Hhet there was vo woy e had commitied themn as he was
ab his cesidance at dre hve. That he police in an eflard
0 Jrame him Jor Jhis crime have commiHed misconduct
ond alered {he euiderce In the A{)Fel‘mf—i case.

MoT 1w Foe DISCRETINARY
REVTEW. 17



TSSUE THREE = The alleged vichm's, S8.5, identibic Fion
of 1he Appellant was rnet met and was fainted $y miscanduct
perpetrated by Jhe Aserdeos Police Depactesnl,

Appelbnf arges That hi's acheleI,§3,87,8/4 85 82) 822,
ond §30 rij]n/’s + 1k Wjj‘lm}b\ (’mﬂ”‘hhbﬂ and his Eurlh, F)Y/A,
Sixdh, Eighth,ond Fourbeorth Paendmerts Ja He United Stades lonstitution

were vieladal whon The ALﬂrpLED’\ Police b:pm‘m“‘ durmj a
prior Search of Jhe ﬁﬁoel\mh residence o~ November 2ol
hod seized $he A«n\\am\-'s Thnots Tdebficatron Catv‘,t‘e?alefnﬂ
an unrelaled Case, which was |=9\10/J ke SCDPGGC et seacel,
worront 00d had petainad . See MoTIoN TO DISMJ:S.;'H
pages 8,9.Se Mapp v.Ohio, 367 U5 €93 and Wong Sun v.
Uniled Shles, 37) Us. Y71 (1963

The Aerdeon Rlice Depurtoent never exphined Jhe unlawhul seizure
o Jhe Appolents Tlincis TdorkiAcation Card or why Hhoy hed retmindd it.
See U.S.v. Holzman 871 E2d 1996(7*Cir. )99); NMarcon v. Unided
Stales, 275 5. 192,196,498 S01 7Y, 76, T2 LEL. 23)(AeT), Andresen v-
Margland 427 15463, 460, % SCH, 2737,2748,99 LED. 24 627L 1976),

AP{"’”‘"" argues {hatl Yhe use of Jhe Awelkn{"s T rcis Tlehhcchion

Cord picture A ong of Jhe phoks Jo- Jbe phdte montege Jhat
Dedechve Weiss had used in S5 identihication poess was
fointed duedo the phole as alnwesh hwo years old ond did nof
TPPPBS&\‘ how e losked ot e Be of {his a“z?ed incideak
That dve Lo he Vlegal seizure Jhere wasdink-

MmoTIon ok DISCRETIoONPARY
REVIEw, 18



TSSUE FouR*- That Jun‘dg ihe Search Warrent et was Conducted
of Jhe Pppellants fes iderce that clothing 1+ems 597md 1he Scope of
'}h Search Warrw\f were Se)ted ond .S‘}‘Iouu have been .Sum(’.ﬁ'ac'
dueds boing be\’aml ke Scope of the search warrart, Lecawse
i} was never identifed L7 Jhe Vichnn.

AppeVon+ argues Thet his achcle T,83,57 574 5/5521,524 and
530 rights Yo dhe Washinglon (onstitutinn and his Fourlh, Fifiky Sixth,
Eighth ond Forteanth Anend menks Lo dhe United Shrks (ons Fhtiar
were Uicloled when Jhe Abordeos Blice Dgaotront had Serzed
ems of Fhe Appellonts clothing That was beyend Jhe scape 64 e
Search watrant. Soo "SEARCH WARRANT, ond AFFTDMIT ToR SEARCH
WARRANT,"daded Z[20f2015 (ApPENDIX ). Seealss Abordeas Rlice Depariment
Maskr Evidorce Record of 3149 W. 5™ Shrech, 27 (Thems 81 A fhroush 64
Page | of | (APFARIX A )} Appollant’s “TeshL BRIEF "a} page 4.

Contrangdo Yhe Shrkes assertron That the idewns of Appellents
clothing matched that of what 3.5 had deseried as being
wires by dhe swspeck $he Appellent argues hat dhay dont and -
Yo senure wos iVegl, Hherelare 3hould pet have been ad mifled
QS UITYXE. MJ\\-iom“\] ot dhe Bae of {he raid Jhe M:el\anl
was nude 5o e Appelleatis Clothing tems should have had a
hightened conslibntional prolection. See the case o Shlev. Byrd,

178 tn2d ), 30 P31 793(200) "Time ot Arrest” Rul) e also
Chimelv. Californin 39508 752,69 6 2034 230 F.2d 485L 1%
United Stedes v. Robinson WM US. 218, 229,94 5¢). 467,38 LE/ 2 427
4z

MoTLoN TR PIFCRETIHNAERY
REVIEwW
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P

The warrant must be Svpporied by o albdavit 1hat
Paehcu\arI\I 1dertifes Jhe place 4o be seurched and Jhe
}kms 1@5& Seized.

(cikng Srom Stmde v, Thein, 138 Win2d 153/92,977P2) 582(1979)
As what was presened jn Jhe Appellants prio- MoTLon 70

DISMTSS, 1+ wos presented that the Appellant was nude ond Thet
Jhe Ame“wﬂ""f wi fe Fhrb‘hn?\ Brookhourser, had hroran Appnuw}
a Porr of gym shorts (T "IN ond Jhe Apeller/ hed pak on

a Yonk dap (Tlem "8A) ond Jhe pain oF choes (Tlem® 7. See
Moordesn Police Dof:arln-oal Mas ber Fuideace Record aﬁfAme\\ml:ﬂ
Person, Page lof 2 (Ters B 7A dhvough "IoA). Appellant argues Tl
e Black end Bivie Underore (Them # 10A) were nok Seized off' his
person bub were Negally seized Snom his residerce and were
beyond e Scape of fhe SEARCH WARRANT " and Jhol ke
Arerd een Po\ice t)q'a—\'mf' has shonn dheir ngg\silvl Jo'lllesclf:r
Seie Vs beymd a Secech wartent, Such as$he i ne9c-f
sertwe of ke Appe\\a-\Fs IWneis ID Card,-”‘\a} was dLore on

a priom Search of Jhe Nppelkats pestdonce. So c.on‘rre\rxl

1 Yhe Skdes cassertion Yot Uniled Stedes v, Fdwacedy, 415 U.609,
9y Sev. 134,39 L 12,20 771 (1974, 1hat ke strip search of Jhe
Ap()enﬁnlr,“\a‘ e Apf@\\m} hed a diminiske) prerb'f)‘on

okt pr\\}aaf 1S ok aplp“cab[e. See S‘J'a’E V- CF@Jam,

IS0 Wnd 624,81 PoA 830( 2:03)" Bre b v. Unjled States,

Yz E2) Yol yoe (™ Cir 1964).

MoTdon FoR DIsc RETTedA(Y
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Tssug Five: That the DVA evidere as pertaining do Tieun
HloA Aﬁge\\an% wnderware, Should have been Suppressed
and had Inveded the province 0['”—1:}0"*7 fvnel.

Appe”w\l argues Jhat his artrle 1,83 874, §/5,$21, 822, on)
330 rights Jo e (shinghn (anshihehion and his Fourth, ik, Sixlh,
Eighthy a~d Rowr Jearth Amendments Lo e Unided Stiles (onstitubhn
were violated when The Teial Count denied the 5 vpression o evidene
i PE?O.FJJ de Jhe DNA Hrace evidere on he éofelb«ﬁ' Black ond
Blue Undarwore (ﬂem lOA) on dre Sasis that iF was not ca 1em
Jiskd on e SEARCH WN?PMT_S ' ond the Stole feriled Lo r‘eQueﬂLan
addrhionc) Search Wartant ia connechion with an 1emm 1kt The
allegezJ vfchm 58, hodat idehfied as an iem of C/a//‘u‘o}\ l/\ﬁf

a”eyq) SqSJ&I' was weahny during .85 alHack. See the
SEATCH WARRANTS, and AFFSOAIIT O EVSDENCE WARRPATS daked

202015, y Aderdeen Pohc.c Depoetmert Naskr Fuiderce Retorzls, dated
Ywfeois,

Contrary o Yhe Skles asserton Yhat Ahe Appellan b was wearing Hhom
and 30 jhe b‘m\\ml» ak dhe P of arrest he no expec baton & privacy
i Nt)ards-io Yhe property thet Jail persopnel serze upon a Criminol
delerdcnts arcivel allra lawiul arrest i The Aﬁoeﬂw-*lf claim
) dhe Black end Blve Underwore (Tlen™ 1oAY were Seiced by Jhe
Aberdesn Police Depacknent durinﬁ e Search of Jhe A‘;(dlm#r
residunce . o Unided Stades v. Edgwerds, 115 V.S. 800,607-08, 7

S¢h 1234, 39 LEAZD 771 (19740 Stakev. Byed, 178 Wn2d &1,

MOTZon Faz DIS<PET TonARY
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The eviderce preserted shaos 1hal he Alerdeen Rolice Department
had their Cross hairs on the Aﬂ?ellml due 4o peion Contac)t with him,
Tha! dur»‘ny a prior lawhil seanch thet une ok $he Aberdecn Police
0fhcers hed slolen dhe Appellont's T1ineis Tdentibection Card, +hat
'Hunf tredained 1} ja order o ubilize i F later on.

Tha} Delechve Weiss, Wwhe maintaized all Jhe evidere in
teqards L ke Appe\\m} ond the alleged vichm, SS., had the
e, o pportmahy ond means 4o have tanpered with Jhe evidee
in order o plant {he DAA eviderce on the Aﬂ’elkwﬁ Black
ond Blue Underwere (THem® 10A). That all i} would have H=ken
was Delechive Weiss 4= have token one of Jhe swaks Jrom 3.5.5
Sexusl assault kit collecdted la\,‘“t Gr‘ﬂyi Parbor Gammmuni 7
“Jsf»}nl o lef 1k in Jhe ﬂ\{ area of the Black and B
Underwore . See Aberdaon Police Deparkment Maskr Fuidonce Records)
(Tlem®10A  and 820 A)

No DNA eviderce of dhe allege. viehm, §.5., was Sound on the
Appelleats person and he only eviderce was Jhe trace evidone
DVA was on an 1¥em of C,dhin? Jhat was never hed b The
Scer@ of the a\‘esed Crime, was Never Sou9h} S buﬁa”\’
“‘\\rmsh & Search warrost, where Jhe seiture of 15 in
queshon  and where the evidere should have been syppressed
as truits of the pomonous tree buF wasn} because the judse

+hat had SijnaJ JreSemech WARANTS, wars G132 Fhe Trial Courk
w\gc,.,sbu)ma defimle achudl Poe)uJace Jovards Appel\rm b

MOT Tond R DISCRETIoNARY
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i
We 3Qnern”7 review 1he Uﬁlidﬁv, oF & Search warranf

Lor abuse of discrehon , giving gneal deference 4o The
isswhg Judge or rvuaﬁn‘shuz-‘}e.“r
(cibing Stmbev. Nelh, 165 tinzd 177,182,1% £ 34 655¢ 2002
”ﬂowmr', in rcw\owiay a trial Courts delerminaibn
of probable cause o} a suppression haarmj,we review
the fne\ courts conclusion de navo.
(61ng Stoke v Dum, 194 Lunkyp 369, €96, 398 P24 79) | ceu. donled,
)84 Wn.zd Jood ( 20/,
Pursucat Lo The case of Shale v. Tohnson, 150 Wwn2) 251,263,
76 P33 117 (2203, the Comrl Stated:
Howeuer ﬁv_(rcweumg:( (‘aw‘l musk sHll insish /ihf
the ma9u4rak perﬂarm his neuf‘ral ond a’e"wﬁe/
Prnchon and ‘nal Serve n-w\eh’ as a pruSber S“Emp
Jor Ik police.
Poguilar v Tewas, 378.5.106,64 S¢b. 1509, )2 LELZD 723 (1764); Spinells
v Unided Shles 398 US. HiG, 875¢k, 584, 21 LED.2d 637 (1969,
AJJ:'hbmHy,{he Stabes expert deshimony fmmjenemt,&vder.bn,
i pesards Jo the stabisheal stalenual 1hat:
"It is )9 billien haes wore likely that he observed
DNA pfile occurced as @ resuld ok a mixture of Jhese
fnio Fhan ¥ havmy orrjma-'&! $rnomm The [Aﬂael/apnlj ond
on unrelaled individual Selecled ab roandon From Jhe
US. population.”

MOTIoN ToR DISCRETTONARY
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Sea Appellonts TRIAL ERIEF, o} page 7. Sac also Shate v- Cauthren,
120 Wa.2d 8 74 (1993)) Shadev. buckner, 125 Lin.2d 915,690 P 2 b0
(1999).

Me Sor\Jﬂffan did indicwle '“'h” Hwe was onofher ',-Uo( #la} caalJ
be perbrrad called 1he Y- STR. See Tnterview Stalements of
Teremy Sonderson, ab Page 28, lines 125 Sea also Mppellonts TRTAL
Bn'e(l,‘aF rage 8.

Pursuanl khe case of Slate v, Str buck, 187 Wn. fpp.710(za15),
i+ ;.slialef: )

Y-STR 'is 4 ‘Aypa ot Mﬂ#fbhj .rfec;ﬁic- 4o 1he

Y chtomasome, which is on'\’ preset in moles. AH}W?A

the Jesk i consiclerad reliadle, it is Jess diseriminating

ond Carnck parrowd the idehAction b o f\ﬂr}icubr

indwndual male.

The Stake hod conkinved its case in order o conduch 1hiz ’yﬁa
A -‘-e_s‘bhg but Their ex/.'erl- Laura E. Ke“w whe had conductes
“-.Q vl-esh‘nj was WUa)'q&le Lr {rral end so wa.ff‘\L CaI/eJas
one of the Skder witnesres and due o Jhe deferse counsels
impm(;@—serv.‘ce ot o sul;paena e defease was denred a
Con\-irw.c.nc,e b Secure Laure E KQ”r.’r J-CJ’LIM/M-? Br The
delense.

M-B'Q,“Q ‘IEJHM'?M’ & Mr. Senderson }'\éo' EGWOU ”‘Q
prouine of ke an., ponel as Tk )dWe”anl was nof alle 4o
Pr&(mt {he Jesbwm, Srom Laure Ekeﬂcf b refite Hhe Skes
evidence.

Moy TonN FOR PESC RETIDNARY
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TsSuE SIx: That the Appellant’s alibi witnesses showel
et the Appeliant woas home ot The Hne thot the clleged crie
o 8.5 was commitied.

Appa“cn’ argues Jhal he was dented his righl pursuant Jo Fhe
Washinglen Conshi hution and Hhe Unikd Steles Constitnhion b present Hhe
ahib) wi¥nesses Jo shovo Sl he was bone G} Hhe Hine dha} S8 was
abYacked. The deferse counsel experdesd much ellort L |0Cﬁ','in?
the Appa"cm% alib’ witnesses bu} failed b secure any documants
Lﬁymﬂ'ﬂﬂe Savhyg of Jhe jaw/ﬁ'Ojrnm.th’ -Fa”ins L Secure
achual afhdovits $rem dhe pecple tarelyy providing Jhe Rppellent
ineflechve assislence of cownvel.

G- CONCLUSTN.

The A{‘aelbnl IS achm/h, innocent and did not commit 1his
Crime . T Ne Apre“ml prays jhat dhe Feuth will pnetmi' and
‘“\ﬂ-" ’“\Q Peu;‘e\.aidy Courl wi\\ See {}w‘ (2] 3!‘&“ lnjujhcc.
haf been pef-[.\e}m\-ec‘ on ’H’\é A{)Pencw"m A{)()el'qml
SeeXs a reversal of hir Conuichions.

Dalet his 22 olm.lal ININIPN S Ta ) 208.

WIWTAMm LumPkras B 3862
Appellant / PediHoner P Lo
SHlford (reek (orrections (anter
[N (Conslantine Wm’ Hé Bés u
Aberdeon, WA 98s20
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GRAYS HARBOR COUNTY SUPERIOR COURT

STATE OF WASHINGTON )
)ss. SEARCH WARRANT

GRAYS HARBOR COUNTY )
TO ANY PEACE OFFICER IN THE STATE OF WASHINGTON:

WHEREAS, vupon the sworn atfidavit made before me it appears there is probable cause
to believe that evidence of a crime to wit: rape first degree, or contraband, the fruits of crime, or
things otherwise criminally possessed or weapons or other things by means of which a crime has
~ been committed or reasonably appears about to be committed, are under the control of, or in the
possession of some person or persons and are concealed in, on, or about certain premises,
vehicles, or persons within Grays Harbor County, Washington, hereinafter designated and

described:
YOU ARE COMMANDED TO:

1. Search such premises specifically described as follows:

1. 314 West 5" Street #7, which is located in the City of Aberdeen, County of Grays
Harbor. This is a tan/grey colored apartment complex with small pebble/stone
siding and white trim. Apartment #7 is located on the northeast side of the

complex with the #7 clearly attached to the left side of the door frame.

PROPERTY

2. Seize the following property, but not limited to:

I. Indicia of dominion or identifying information ¢o the occupants of the residence.
2. Black or Dark Navy sweatshirt with grey stripe that extends from the arms

across the chest,

3. Black or Dark Navy beanic with stripes.

EVIDENCE SEARCH WARRANT PAGE 1
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4. Black or Dark Navy Jeans or Pants.
5. Black or Dark Navy Converse style shoes.

6. Condom from a Lifestvles Condom wrapper.

3. Safely keep the property seized and make a return of such warrant to the undersigned judge
within five days following execution of the warrant, with a particular statement of all property
seized. A copy of this warrant shall be given to the person from whom or whose premises the

property is taken, together with a receipt for such property. if no such person is present, a copy
of this warrant and receipt may be posted at the place where the property is found.

This warrant to be served within ten (10) days of issuance. A Return of Service will be filed
with the Clerk of the Court within three days from service.

DATED this 20th day of February 2015.

JUDGE

EVIDENCE SEARCH WARRANT PAGE 2
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ABEKDEEN POLICE DEPARTMENT SR _ Citation # page. | of L
MASTER EVIDENCE RECORD VD= A0 D ‘
. s e an I APH EVIDENCE ( ) FOUND PROPERTY
TO B COMPLETED RY THE INVESTIGATING QFFICER ( ) SAF’EKEEPING

OFFENSE: 2 n >
OFFENSE DATE: b PR P
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GRAYS HARBOR COUNTY SUPERIOR COURT

STATE OF WASHINGTON )
)ss. AFFIDAVIT FOR SEARCH WARRANT

GRAYS HARBOR COUNTY )

COMES NOW Jeff W Weiss, who being first duly swom, upon oath, complains, deposes and
says:’

My name is Jeff W Weiss, | have been a Police Officer for over 18 years. 1 am currently
employed as a Detective with the Aberdeen Police Department. I have conducted numerous ¢riminal
investigations; including but not limited to assaults, robbery, narcotics, homicide, burglary, theft,
kidnapping, rape and forgery investigations as a Detective and Patrol Officer. [ have been closely
involved in numerous search and arrest warrant services, which have resulted in the recovery of

evidence [eading to successful prosecutions.

[ have probable cause to believe and in fact do believe that evidence of crimes to wit: rape first
degree, or contraband, the fruits of a crime or things otherwise criminally possessed or other things by
means of which a crime has been committed or reasonably appears about to be committed, particularly

described as follows:

A. Evidence of fiber or dried fluids on the body of William W, Lumpkins DOB: 06-21-81
to be taken by way of combings or swabs.

B. Small samples of bodily hair from William W. Lumpkins to include but not limited to
samples from the scalp and pubic region.

C. Buccal swabs from the mouth/cheek region of William W. Lumpkins.
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The above items are under the control of, or in the possession of some person or persons and are
concealed in a cerfain residence located in the city of Aberdeen, county of Grays Harbor, Washington,

described as follows, to-wit:

1. The person of William W. Lumpkins DOB: 06-21-81. He is currently incarcerated in
the Aberdeen Police Department Jail in the City of Aberdeen, Grays Harbor County,

That my belief is based upon the facts and circumstances as set forth in the numbered

attachments hereto, which are incorporated herein by this reference.

On 02-20-15 at 0308 hrs, Officer David Tarrence and Corporal Darin King were dispatched ta a
possible assault in progress at 208 N M Street. Upon investigating the assault complaint, Officer
Tarrence and Corporal King were advised by the victim S.S. that she was assaulted and raped at the

location. The following is an excerpt of Officer David Tarrences and Corporal Kings report.

Report of Officer David Tarrence:

" On 2/20/2015 at about 0308 hours, I responded to an assault complaint at 208 N M Street in
Aberdeen. Dispatch advised the RP could hear a woman screaming. Corporal King responded to assist.

Upon arrival, we contacted S.S, a subject I know from previous contacts, coming out of the
utility room of the apartment complex. S.S had her pants down around her knees and was pulling her
underpants up. S.S had a bloodied lip, soiled clothing, and was crying. S.S stated she was choked out by

an unknown black male and raped in the utility room.
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AFD responded to the location and transported S.S. to GHCH. I responded to GHCH and
Corporal King processed the scene. I fook 7 photographs of the scene. See Corporal King’s follow up
report for further details.

[ re-contacted S.S. stated she iefi the Trave-Lure to go to the Harvard apartments. S.S. stated
around Market Street near the new Timber Gym, she met a guy who asked if she wanted to smoke some
weed. S.S. stated he led her to the utility room. S.S. stated the suspect told her he used to live at the
apartment complex and the utility room was a good place to smoke a bow]. S.S stated the suspect told
her he was 37 years old and he came there from Illinois. S.S. stated she went into the utility room and set
her backpack down: S.S. stated the suspect attacked her from behind, wrapping his left arm around her
neck choking her. S.S. stated she tried to pull him off of her but she was choked unconscious.

S.S. stated when she woke up, the room was black and the suspect was gone. S.S. stated her
pants and underpants were around her ankles and she felt like she just had sex. S.S. stated she screamed

for help and about 10 minutes later the pelice arrived.

S.S. described the suspect as a black male, 5’08 thin to medium build, about 37 years old with
sideburns and short hair. S.S. stated the suspect was last seen wearing a dark blue lined beanie, possibly
ENTY brand. S.S. stated the suspect was wearing a black hooded sweatshirt under a dark blue crew neck
sweatshirt with a dark gray stripe going across the chest, connecting to the amms. S.8. stated the suspect

was also wearing black skinny jeans and black classic Converse brand shoes.

Corporal King called me and advised a condom wrapper he located on the ground in the utility
room was the same brand as the condoms found inside a small purse inside S.S.’s purse. I asked S.8S.
about the condom and she stated she did not think the suspect went through her belongings because they
did not appear disturbed. S.S. stated she did not know how the condom wrapper got there. S.S. provided

a written statement.

[ took 6 photographs of S.S.’s injuries and later downloaded them to the APD hard drive. S.S.

signed a medical release form for the incident. S.8. advised she would remain at the hospital until a
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sexual assault kit could be completed. S.S. stated after being discharged, she would go immediately to

APD to contact a detective.
Report of Corporal Darrin King:

On 02/20/15 at 0310 hours Aberdeen units were advised of an unknown problem at 208 N, M
Street in an unknown apartment. A female was reportably screaming. Officer Tarrence and I arrived on
scene at 0311 hours. I exited my patrol vehicle and observed the door 1 the driveway area just south of

the front entrance that faces west was open and the light was on.

As [ approached it I could hear a fernale voice yelling. 1 observed a crying female [ know from prior
contacts, S.S., emerge from the open door. S.S. had blood coming from the left side of her mouth. She
was visibly shaking and could hardly speak to me. Her pants were pushed down below her knees as she
shuffled toward me in a dazed look. Her left eye was very bloodshot. Undemneath her pants she had
compression shorts or long johns that she was pulling up. She kept complaining about one of her arms

hurting her. She was bleeding from her mouth and had scratches on her chest.

S.S. stated the guy had left but he was about her size and black. I asked her what happened. She stated
she was walking near the location when the black male approached her and asked her if she wanted to
g0 to his house and smoke some “weed” with him. S.S. stated she agreed to go with him. She stated
they got to the address and he told her to go into the utility room. She stated she walked in first and set
her bags down and he attacked her from behind by choking her until she was unconscious.

[ asked her what happened next. She stated she wasn’t sure but it felt like she had been raped. She
stated when she woke up she was in pain so she started yelling for help. I called for AFD to respond to

attend to her injuries and transport her to the ER.
I looked inside the utility room and observed some clothing and a purse. S.S. stated all the items were

hers and nothing inside the room belonged to the suspect. [ observed blood near her purse and she stated

it was her blood from when she woke up and noticed her mouth was bleeding. I also observed an empty
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Lime Green Lifestyle single condom wrapper on the ground and also near the water heater was an

uncapped and unlabeled RX bottle.

Officer Tarrence photographed the items. I called on-call Detective Weiss and briefed him on the
investigation. AFD arrived and immediately transported S.5. to the ER. ] collected the evidence and
Officer Tarrence followed S.S. to the ER to take photos of her and obtain a written statement and obtain

a Medical Records Release.

I took the items seized to APD and prior to placing them into evidence I inventoried them. 1 located
several syringes and a meth-pipe, all that I properly disposed of prior to packaging. I also located a
small purple purse inside S.8. larger purse. In the smaller purse were three unopened and single use

Lifestyle Condoms that were the same colored packaging as the one I observed on the ground. See
MER for further details.

1 spoke via phone to Officer Tarrence at the ER. Officer Tarrence stated §.. gave him a good written
statement and completed a Mediczal Release. The sexuzl assault teamn had not yet arrived et the hospital
and S.S. was wanting to know where her items from the location were. Officer Tarrence advised her
once the sexual assault kit had been completed she could check the status of her items at APD. She
agreed to contact the department to see if anything could be released. Officer Tarrence confirmed with
the hospital that S.S. clothing be seized while she was being seen. Officer Tamrence then cleared the
scene and Sgt. Lampky and Lt. Chastain were advised of the status.

[ contacted the victim S.S. at Grays Harbor Community Hospital ER #1. 8.S. provided me with
the same clothing description provided to Officer Tarrence and Corporal King. I asked S.5. if she had
any communication with the suspect. S.S. stated that the male said he was from Illineis. Whjlr-: talking
with S.S., Detective Cox called and advised that he had a black male suspect from another case that said

he was from Illinois. I advised S.S. that I would come back at a later time since she appeared to be

dozing in and out.
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I contacted Detective Cox at APD. Cox advised that he had identified a suspect from an
unrelated case as William Lumpkins. Detective Cox advised that Lumpkins was from [llinois and only
lived a short distance from 208 N M Street at 314 W 5™ Street #7. [ verified in and APD data that |
Lumpkins still lists the same address as currently as 01-10-15 from another contact by APD.

I created a photo line-up with Lumpkins picture included. I completed the Photographic Line-up
instructions and re-contacted the victim S.S. at Grays Harbor Community Hospital ER #1. 1 read the
instructions to S.S. I then showed S.8. the photographic line-up. I told S.8. to slowly leok at the pictures.
S.S. pointed out picture #2, which was that of William Lumpkins. [ obtained a written statement from

S.S. reference the photographic line-up.

While in the emergency room, [ collected the sexual assault kat for S.S. I secured the sexual

assault into an APD evidence transfer locker.

I contacted the apartment landlord Rusty Sagen via phone at (702-755-8052). Sagen confinned
that William Lumpkins is the current renter of 314 W. 5™ Street #7. Sagen dropped off a key to the

residence at APD.

Based on my observations | am requesting a search warrant to process the person of William W.

Lumpkins DOB: 06-21-81 for any DNA evidence of the victim S.S.
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| have read the foregoing, know its contents and believe that the same to be true.

SUBSCRIBED AND SWORN: This 20th day of February, 2015.

AFFIANT

JUDGE

Issuance of Warrant Approved:
Katie Svoboda

Prosecuting Attorney

For Grays Harbor County

BY: Reviewed by Erin Jany
Deputy Prosecuting Attorney
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Filed
Washington State
Court of Appeals

Division Two

September 18, 2018

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON,

Respondent,
V.
WILLIAM LUMPKINS,

Appellant.

In re the Matter of the Personal Restraint of
WILLIAM LUMPKINS,

Petitioner.

In re the Matter of the Personal Restraint of
WILLIAM LUMPKINS,

Petitioner.

No. 48341-6-11
(consolidated)

UNPUBLISHED OPINION

No. 49778-6-11

No. 49937-1-11

SuUTTON, J. — William Lumpkins appeals his convictions for first degree rape and second

degree assault with sexual motivation. He argues that the trial court violated his due process right

to present a defense when it denied his request for a continuance to present a DNA witness, his

trial counsel was ineffective when he failed to subpoena the DNA witness to rebut the State’s case,

and his second degree assault conviction should have merged with his conviction for first degree

rape.



No. 48341-6-11 (cons.)

Lumpkins alleges multiple additional errors in his personal restraint petitions (PRPs).! He
argues that (1) the State improperly charged him with a felony initially in district court and
improperly held him without bail, (2) his CrR 3.3 time for trial right was violated, (3) the State did
not serve him with its response to his CrR 8.3 motion to dismiss, (4) the prosecutor committed
several acts of misconduct, (5) the trial court erred by admitting his identification card, (6) the trial
court erred by not allowing him to publish his booking photograph after previously admitting it,
(7) the trial court erred by denying his motion for a continuance, (8) the trial court erred by not
admitting evidence of the victim’s prostitution, (9) the trial court erred by allowing the State to
play a police video during closing argument, (10) the trial court acted with racial bias, which
violated his due process rights, (11) the police officers’ failure to preserve syringe evidence at the
crime scene requires reversal, and (12) newly discovered evidence requires reversal or a new trial.

We hold that the trial court did not violate Lumpkins’ right to present a defense by denying
his motion to continue and his counsel’s performance was not ineffective. However, we accept
the State’s concession that the second degree assault with sexual motivation conviction merges
with the conviction for first degree rape. We also find no merit in any of the PRP claims, and we
deny the petitions. Thus, we affirm Lumpkins’ first degree rape conviction, but we remand to the
sentencing court to vacate his second degree assault with sexual motivation conviction and for

resentencing.

! Lumpkins’ trial counsel filed a CrR 7.5 motion to vacate the judgment which was transferred to
our court as a PRP. Lumpkins separately filed a pro se PRP.
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FACTS
I. EVENTS OF FEBRUARY 20, 2015

In the early morning of February 20, 2015, S.S.2 was doing laundry away from her home.
Around two or three in the morning, S.S. began walking home and ingested some heroin. As she
was walking, a middle-aged black man approached her and invited her to smoke marijuana with
him. She agreed and the two began to smoke together. The man told her he was from lllinois.

The two walked around, smoked marijuana, and ended up outside of an apartment near a
utility shed. The man invited her into the shed, but she refused and continued to smoke outside.
The man repeatedly requested that S.S. perform sexual acts with him, but she refused. The man
then grabbed S.S. and punched her in the face, causing her to lose consciousness.

When S.S. regained consciousness, she realized that she was in the utility shed, and her
pants and underwear were pulled down. She felt as though she just had sex with a man. As she
walked out of the shed, police officers arrived. She had a bloody lip and soiled clothing. S.S. told
the officer that an unknown black male had raped her. She also mentioned to the officers that her
attacker had said he was from Illinois.

She was taken to the hospital where health care workers took swab samples from her body.
Also, S.S.’s injuries were documented to include marks on her neck, bleeding on the side of her

eye, dried blood on her lips, a cut on her tongue, and lacerations in her genitalia.

2 The trial court entered a sexual assault protection order to protect the victim’s identity, and thus,
we use the victim’s initials.
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[1. INVESTIGATION AND CHARGE

While at the hospital, Officer David Tarrence and Detective Jeff Weiss interviewed S.S.
and showed her a photo montage. S.S. was immediately able to identify Lumpkins in the montage.
She stated that she was “[o]ne-hundred and ten percent” confident that Lumpkins was the man
who attacked her. Verbatim Report of Proceedings (VRP) (Oct. 15, 2015) at 131. The officers
had his Illinois identification card from a prior investigation.

Lumpkins was arrested on February 20, 2015. A determination of probable cause was
signed on February 21 and Lumpkins was booked into jail on February 23. On February, 24, the
State filed a preliminary criminal complaint in district court alleging Lumpkins had committed
first degree rape against S.S. and the district court conducted a preliminary hearing. The district
court read Lumpkins the charge filed against him, appointed Lumpkins counsel, set bail at
$100,000, and imposed conditions of release.

On March 24, the State dismissed the district court case and, on the same day, filed a felony
information charging Lumpkins with the first degree rape and second degree assault with sexual
motivation. On March 30, Lumpkins was arraigned in superior court. The superior court initially
set the trial on May 27. The trial was continued several times.

While in jail, staff collected swab samples from Lumpkins including from the “inside
surface of the fly area” of his underwear. VRP (Oct. 16, 2015) at 288. Lumpkins’ clothing was
placed into evidence. Lumpkins’ clothing and swab samples, as well as swab samples taken from
S.S., were tested for deoxyribonucleic acid (DNA). Samples taken from S.S. showed the presence
of semen, but no specific male profile was identified. The sample taken from Lumpkins’

underwear was consistent with the known profiles of S.S. and Lumpkins.
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I1l. PRETRIAL MOTIONS

Prior to trial, the prosecutor requested a continuance for additional testing, called Y-STR
DNA testing, on the swab taken from S.S.’s genitalia. Y-STR DNA testing is more sensitive and
would potentially have the ability to identify whose semen was in S.S’s genitalia. Lumpkins
agreed to the continuance. The Y-STR testing showed that the swab contained three different
men’s semen, but no match could be made to any specific individual. A week before trial, the
State gave notice that it might call a lab analyst to testify from the Washington State Patrol (WSP)
lab to explain the results of the Y-STR testing.

IV. TRIAL

At trial on October 17, S.S. made an in-court identification of Lumpkins and testified that
she was confident Lumpkins was the man who attacked her, and that he told her that he was from
Illinois. Further, the jury heard evidence that S.S. promptly identified Lumpkins in the photo
montage. The officers had Lumpkins’ Illinois identification card from a prior unrelated
investigation. The State moved to admit Lumpkins’ Illinois identification card and the trial court
admitted it without objection by Lumpkins. Lumpkins testified that he had never met S.S.

After learning that the State would not be calling the Y-STR witness, defense counsel stated
that he was debating whether to call the Y-STR witness. However, defense counsel later told the
trial court that he had just been informed that the Y-STR witness would not be available until the
following week. The trial court stated that it would not delay the trial until the following week
and told defense counsel to either call a witness or rest. Defense counsel then made a motion to

continue the trial. Defense counsel explained that he had emailed a subpoena to the Y-STR witness
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the previous night. The trial court denied the motion to continue, ruling that emailing a subpoena
is not a proper method of service. The defense then rested.

The jury found Lumpkins guilty of first degree rape and second degree assault with sexual
motivation. At sentencing, defense counsel argued that the rape and assault convictions should
merge. The trial court disagreed and imposed concurrent indeterminate sentences of 184 months
to life on the rape conviction and 53 months to life on the assault conviction (including a 24-month
statutory enhancement for sexual motivation).

Lumpkins’ trial counsel filed a post-trial CrR 7.5 motion to vacate the judgment which was
transferred to this court as a PRP. Lumpkins also filed a Pro Se PRP. Lumpkins timely filed a
direct appeal, his direct appeal and the two PRPs were consolidated by order of this court.

ANALYSIS
|. RIGHT TO PRESENT A DEFENSE

Lumpkins argues that the trial court violated his due process right to present a defense
when it denied his motion for a continuance to present a Y-STR witness to rebut the State’s case.
We disagree.

The United States Constitution and the Washington State Constitution guarantee a
defendant’s right to present a defense. U.S. ConsT. amend. VI, XIV; WASH. CONST. art. |, § 22.
We review an alleged denial of the constitutional right to present a defense de novo. State v.
Lizarraga, 191 Wn. App. 530, 551, 364 P.3d 810 (2015). Criminal defendants have a fundamental,
constitutional right to present evidence in his or her defense. Lizarraga, 191 Wn. App. at 551-52.
However, the defendant’s right to present a defense is not absolute. Lizarraga, 191 Wn. App. at

553. “‘The accused does not have an unfettered right to offer [evidence] that is incompetent,
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privileged, or otherwise inadmissible under standard rules of evidence.”” Lizarraga, 191 Wn. App.
at 553 (alteration in original) (quoting Taylor v. Illinois, 484 U.S. 400, 410, 108 S. Ct. 646, 98 L.
Ed. 2d 798 (1988)).

Our Supreme Court has recognized that the ““failure to grant a continuance may deprive a
defendant of a fair trial and due process of law, within the circumstances of a particular case.’”
Downing, 151 Wn.2d 265, 274, 87 P.3d 1169 (2004) (quoting State v. Williams, 84 Wn.2d 853,
855, 529 P.2d 1088 (1975)). A motion for a continuance will only be overturned if the trial court
abused its discretion. Downing, 151 Wn.2d at 272. When a denial of a motion to continue
allegedly violates constitutional due process rights, a defendant must show that he was prejudiced.
See Downing, 151 Wn.2d at 274-75.

Here, the Y-STR witness would have testified that there were three different men’s semen
found inside of S.S’s genitalia, but that there was no match that could be made to any specific
individual. This evidence from the Y-STR witness would not have rebutted the DNA link between
Lumpkins and the victim because the State presented uncontroverted DNA evidence that S.S.’s
and Lumpkins’ DNA was present in Lumpkins’ underwear. The uncontroverted DNA evidence
was particularly damaging because Lumpkins testified at trial that he had never met S.S. Further,
the jury heard evidence that S.S. promptly identified Lumpkins in the photo montage.

Therefore, Lumpkins has failed to show that the trial court’s denial of the motion to
continue prejudiced him or that the denial affected the outcome of the trial. Thus, Lumpkins’

claim fails.
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I1. INEFFECTIVE ASSISTANCE OF COUNSEL
A. LEGAL PRINCIPLES

Lumpkins argues that he received ineffective assistance of counsel because he was
prejudiced by his counsel’s failure to properly subpoena the Y-STR witness. We disagree.

A claim of ineffective assistance of counsel presents a mixed question of law and fact that
we review de novo. State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916 (2009); Strickland v.
Washington, 466 U.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To prevail on a claim
of ineffective assistance of counsel, Lumpkins must show that his trial counsel’s representation
was deficient and his trial counsel’s deficient representation prejudiced him. Strickland, 466 U.S.
at 687.

The first prong is met by the defendant showing that the performance falls “‘below an
objective standard of reasonableness.”” State v. Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011)
(quoting Strickland, 466 U.S. at 668). A defendant alleging ineffective assistance must overcome
“a strong presumption that counsel’s performance was reasonable.” State v. Kyllo, 166 Wn.2d
856, 862, 215 P.3d 177 (2009). ““When counsel’s conduct can be characterized as legitimate trial
strategy or tactics, performance is not deficient.”” Grier, 171 Wn.2d at 33 (quoting Kyllo, 166
Whn.2d at 863). The second prong is met if the defendant shows that there is a substantial likelihood
that the misconduct affected the verdict. State v. Lewis, 156 Wn. App. 230, 240, 233 P.3d 891
(2010). A defendant’s failure to meet their burden on either prong will be fatal to a claim of

ineffective assistance. Kyllo, 166 Wn.2d at 862.
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B. PREJUDICE

Lumpkins argues that his counsel’s performance prejudiced him because “the defense’s
only hope was to cast doubt on the DNA link. A separate DNA test that did not conclusively link
Lumpkins and S.S. was the only way to do so.” Br. of Appellant at 18-19. As discussed above,
the potential evidence from the Y-STR witness would not have cast doubt on the DNA link
between Lumpkins and S.S. Based on the evidence presented at trial, there is no substantial
likelihood that the absence of testimony from the Y-STR witness about the Y-STR results would
have affected the verdict. Thus, Lumpkins fails to make a sufficient showing on the prejudice
prong. Therefore, we hold that his ineffective assistance of counsel claim fails.

I1l. MERGER OF THE ASSAULT AND RAPE CONVICTIONS

Lumpkins argues that his conviction for second degree assault with sexual motivation
should merge with his conviction for first degree rape based on State v. Williams.> The State
concedes that the two convictions should have merged. Br. of Resp. at 15-16. We agree.

The merger doctrine applies when the degree of one offense is raised by conduct that is
defined as a crime elsewhere. State v. Kier, 164 Wn.2d 798, 801-02, 194 P.3d 212 (2008). Merger
requires that we presume that the legislature intended to punish both crimes with a single, greater
sentence for the greater offense. Kier, 164 Wn.2d at 803-04.

Here, Lumpkins assaulted and caused S.S. to become unconscious before and during the
rape. Because the assault was used to effectuate the rape and the assault raised the degree of rape

to first degree under RCW 9A.44.040(1)(c), the second degree assault conviction merges with the

3156 Wn. App. 482, 495, 234 P.3d 1174 (2010).
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first degree rape conviction. Thus, we remand to the sentencing court to vacate the second degree
assault with sexual motivation conviction and for resentencing.
IV. PRP ANALYSIS

A. LEGAL PRINCIPLES

To be entitled to relief in a PRP, the petitioner must establish, by a preponderance of the
evidence, either a constitutional violation that resulted in actual and substantial prejudice or a
nonconstitutional error that resulted in a complete miscarriage of justice. In re Pers. Restraint of
Cross, 180 Wn.2d 664, 676, 327 P.3d 660 (2014). The petitioner must support his claims of error
with a statement of facts on which his claim of unlawful restraint is based and must state the
evidence available to support his factual allegations. RAP 16.7(a)(2)(i); In re Pers. Restraint of
Khan, 184 Wn.2d 679, 686, 363 P.3d 577 (2015).

The petitioner may support his allegations with the trial court record, affidavits, or other
forms of corroboration. In re Pers. Restraint of Caldellis, 187 Wn.2d 127, 146, 385 P.3d 135
(2016). Corroborating sources must show that admissible evidence will establish the petitioner’s
factual allegations. In re Pers. Restraint of Rice, 118 Wn.2d 876, 886, 828 P.2d 1086 (1992). Bald
assertions and conclusory allegations are insufficient to support a petition. In re Caldellis, 187
Wn.2d at 146. It is insufficient for a petitioner to rely on mere speculation, conjecture, or
inadmissible hearsay. In re Rice, 118 Wn.2d at 886.
B. INITIAL COMPLAINT FILED IN DISTRICT COURT AND BAIL

Lumpkins argues that the State improperly charged him with a felony in district court under

CrRLJ 3.2.1 and that he was held without bail. PRP at 3. We disagree.

10
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Under our state constitution, a superior court has exclusive jurisdiction over felonies,
including felony trials. WASH. CONST. art IV, 8 6. However, RCW 3.66.060 governs the district
court’s criminal jurisdiction and grants district and superior courts concurrent jurisdiction. State
v. Stock, 44 Wn. App. 467, 474, 722 P.2d 1330 (1986). A district court has concurrent jurisdiction
over preliminary matters involving felonies, including issuing search warrants and arrest warrants,
the filing of preliminary felony charges, conducting a preliminary hearing, to include setting bail
and conditions of release. CrRLJ 3.2.1; See State v. Bliss, 191 Wn. App. 903, 913, 365 P.3d 764
(2015).

Under CrRLJ 3.2.1(f)(1), the State has 72 hours from the defendant’s detention to file a
complaint, information, or indictment, and Saturdays, Sundays, and holidays are excluded from
this time period. Further, the district court may conduct a preliminary hearing to determine
whether the defendant should be bound over to the superior court. CrRLJ 3.2.1(g). CrRLJ 3.2.1(g)
allows the State to file a felony charge initially in district court so long as the time period from
filing the initial complaint in district court and subsequently filing the complaint in superior court
does not exceed 30 days.

Here, Lumpkins was initially arrested on Friday, February 20, 2015. The court signed a
determination of probable cause on February 21 and Lumpkins was booked into jail on February
23. On February 24, under CrRLJ 3.2.1, the State filed a preliminary criminal complaint against
Lumpkins in district court alleging first degree rape of S.S. On February 24, a preliminary hearing
was conducted before a district court judge. Because the district court has concurrent jurisdiction
over preliminary matters involving felonies under CrRLJ 3.2.1, the State was authorized to initially

file the felony charges against Lumpkins in district court. Here, the district court properly

11
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conducted the preliminary hearing under CrRLJ 3.2.1, which included reading the charges against
Lumpkins, appointing counsel, setting bail at $100,000, and imposing conditions of release. Thus,
the record does not support Lumpkins’ arguments that he was improperly charged initially in
district court or that he was held without bail following his arraignment.

C. CRR 3.3 TIME FOR TRIAL RIGHT*

Lumpkins argues that his time for trial right was violated under CrR 3.3 because he was
not brought to trial in superior court within 60 days of his arrest. We disagree.

CrR 3.3 governs the time for trial for a felony charge in superior court. CrR 3.3 requires
that a defendant must be brought to trial within either 60 days (if the defendant is in custody) or
90 days (if the defendant is not in custody) from the date of arraignment, and from the date of any
continuances. CrR 3.3(b)(1), (2). Under CrRLJ 3.2.1(g)(2), the State had up to 30 days to file
felony charges in superior court after Lumpkins’ initial appearance in district court on February
24,

On March 24, 2015, the State dismissed the district court case and filed a felony
information against Lumpkins in superior court. March 24 is within the 30 day time period under
CrRLJ 3.2.1(g)(2). On March 30, Lumpkins was then timely arraigned in superior court. The
superior court initially set trial on May 27 which date was within 60 days of Lumpkins’ superior
court arraignment on March 30. Subsequent continuances were granted without objection and the

superior court granted all continuances within the proper time period. Because the superior court

4 Although Lumpkins characterizes this claim as a “speedy trial” violation, his claim alleges a time
for trial violation, which is a non-constitutional error.

12
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initially set trial for May 27 which date was within 60 days of Lumpkins’ arraignment on March
30, Lumpkins’ time for trial claim fails.
D. LUMPKINS’ MOTION TO DISMISS—SERVICE OF THE STATE’S RESPONSE

Lumpkins next claims that the State failed to serve him with a copy of its response to his
CrR 8.3 motion. We disagree.

Even if we assume, without deciding, that the State failed to serve Lumpkins with its
response to Lumpkins’ CrR 8.3 motion, Lumpkins must offer authority to support his allegations
and must show that the State’s alleged action prejudiced his right to a fair trial. See State v. Brooks,
149 Wn. App. 373, 384, 203 P.3d 397 (2009). Here, Lumpkins fails to cite to any evidence,
authority, or argument to support his claim. His conclusory allegations and bald assertions are
insufficient. In re Caldellis, 187 Wn.2d at 146. Thus, we hold that this claim fails.

E. PROSECUTORIAL MISCONDUCT

Lumpkins next claims that the prosecutor committed multiple acts of misconduct during
discovery and at trial in violation of CrR 4.7(a)(1)(v) and Brady ° because (1) his identification
card was improperly seized in a prior investigation, (2) he was falsely accused of a crime at that
time, and (3) the State never disclosed his identification card during discovery in this case. CrR
7.5 Motion at 3, 5, 7; PRP at 3. These claims fail.

CrR 4.7(a)(1) states that

[e]xcept as otherwise provided by protective orders or as to matters not subject to
disclosure, the prosecuting attorney shall disclose to the defendant . . . :

®Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

13
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(v) any books, papers, documents, photographs, or tangible objects, which
the prosecuting attorney intends to use in the hearing or trial or which were obtained
from or belonged to the defendant.

In Brady, the United States Supreme Court articulated the government’s disclosure
obligations in a criminal prosecution: “the suppression by the prosecution of evidence favorable
to an accused upon request violates due process where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the prosecution.” Brady v. Maryland,
373 U.S.83,87,83S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

There are no facts in the record on appeal to support any of these claims. Thus, Lumpkins’
claims fail.

F. CLAIMS RELATING TO ADMISSION OF LUMPKINS’ IDENTIFICATION CARD

Lumpkins makes the following argument regarding his identification card evidence:

The court excluding evidence that would show that Detective Cox stole an
identification card from Mr. Lumpkin[s’] apartment when he was in Mr.
Lumpkin[s’] apartment in November of 2014 because said identification card was
not on the inventory list of the warrant signed by Judge Edwards in 2015 and the
state claimed that the ID card was from some other case, then when defense counsel
tried to introduce the November 2014 incident it ruled that that evidence with not
relevant [sic] to the 2015 proceedings.

PRP at 4. At trial, the State moved to admit the identification card and the trial court admitted the
Illinois identification card without objection by Lumpkins. Thus, Lumpkins’ claim fails.
G. MOTION TO PUBLISH THE BOOKING PHOTOGRAPH

Lumpkins next argues that the trial court erred by not allowing him to publish his booking

photograph to the jury after the court admitted the photograph. We disagree.

A trial court’s evidentiary rulings are reviewed for an abuse of discretion. In re Det. of

Duncan, 167 Wn.2d 398, 402, 219 P.3d 666 (2009). Here, the trial court admitted the booking

14
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photograph without objection, but denied Lumpkins’ later request to publish the photograph and
have the jury view the photograph at a specific point in the trial. See VRP (Oct. 16, 2015) at 272-
73. After closing arguments, the trial court provided the jury with the photograph and other
admitted exhibits for review during their deliberations. Lumpkins does not explain how the trial
court’s ruling, denying his request to publish the booking photograph to the jury, was an abuse of
discretion. Thus, this claim fails.
H. MOTION FOR A CONTINUANCE

Lumpkins repeats his argument made in his direct appeal that the trial court erred by
denying his motion for a continuance to secure the testimony of the Y-STR witness to rebut the
State’s case. As explained above, Lumpkins fails to show that the trial court’s denial prejudiced
him or that the denial affected the outcome of the trial. Therefore, this claim fails.
|. EXCLUSION OF EVIDENCE OF THE VICTIM’S ALLEGED PROSTITUTION

Lumpkins argues that the trial court erred by granting the State’s motion in limine to
exclude evidence of S.S.’s alleged prostitution. We disagree.

The rape shield statute generally excludes evidence relating to the past sexual behavior of
a complaining witness. RCW 9A.44.020(2). The statute is designed to guard against the
prejudicial inference that a victim’s chastity and veracity are related. State v. Sheets, 128 Wn.
App. 149, 155, 115 P.3d 1004 (2005). Further, the rape shield statute requires that before evidence
of a victim’s past sexual behavior may be admitted, counsel must file a pretrial motion detailing

an offer of proof and the relevancy of the evidence. RCW 9A.44.020 (3)(a).

15
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There is no evidence that Lumpkins filed a pretrial motion detailing an offer of proof and
the relevancy of S.S.’s alleged prostitution. Thus, this claim fails.
J. POLICE VIDEO EVIDENCE DURING CLOSING ARGUMENT

Lumpkins argues that the State committed prosecutorial misconduct when it played the
police video during closing argument because he argues that the video was not admitted. We
disagree.

Detective Weiss identified the video and the court admitted it without objection. During
closing argument, the State played a video taken from the Aberdeen Police Department when it
collected Lumpkins’ clothing. Because the video was properly admitted, the State did not commit
misconduct by playing the video during closing argument. Thus, this claim fails.

K. DUE PROCESS RIGHTS—RACIAL BIAS

Lumpkins claims that his due process right to a fair trial was violated because of the trial
court’s racial bias. We disagree.

Because Lumpkins alleges a due process violation, he must establish by a preponderance
of the evidence that the alleged constitutional error resulted in actual and substantial prejudice. In
re Cross, 180 Wn.2d at 676. Lumpkins alleges racial bias by the trial court but fails to support his
claim with any evidence of specific instances of racial bias by the trial court. Bald assertions and
conclusory allegations are insufficient to support a petition. In re Caldellis, 187 Wn.2d at 146.

Because he relies on bald assertions and conclusory allegations for this claim, this claim fails.

16
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L. SPOLIATION OF EVIDENCE

Lumpkins claims that the officers’ failure to preserve the syringe evidence at the crime
scene prejudiced him because the syringe evidence would have exonerated him. We disagree.

Lumpkins fails to explain how the syringe evidence would have exonerated him. Bald
assertions and conclusory allegations are insufficient to support a petition. In re Caldellis, 187
Whn.2d at 146. Thus, this claim fails.

M. NEWLY DISCOVERED EVIDENCE

Lastly, Lumpkins relies on four new declarations to claim that newly discovered evidence
would have affected the outcome of the trial. We disagree.

Newly discovered evidence is grounds for relief in a PRP if those facts “in the interest of
justice require” that a conviction be reversed or that a new trial be granted. RAP 16.4(c)(3). This
standard is the same standard applied to motions for a new trial made on the same grounds. In re
Pers. Restraint of Spencer, 152 Wn. App. 698, 707, 218 P.3d 924 (2009). Under this standard, a
defendant must show that the evidence: “(1) will probably change the result of the trial, (2) was
discovered since the trial, (3) could not have been discovered before trial by the exercise of due
diligence, (4) is material, and (5) is not merely cumulative or impeaching.” In re Pers. Restraint
of Fero, 190 Wn.2d 1, 15, 409 P.3d 214 (2018).

In his declaration attached to Lumpkins’ CrR 7.5 Motion, Oris Hayden declared that he
saw S.S. on February 20. Hayden declared that S.S. is a “working girl going out to do a date, to
make money.” CrR 7.5 Motion, Ex. A at 2. He then stated that he did not encounter a black man
when he was traveling that night. When he saw S.S. next, he did not observe any injuries. Lastly,

he stated that “[i]f you’re a heroin addict, you’ve spen[t] your money and energy, to get more. So
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if you’re out trying to get a date to get heroin, why would you stop that focus to go smoke weed
with somebody you don’t know at a place that you’re not familiar with.” CrR 7.5 Motion, Ex. A
at 2.

In her declaration attached to Lumpkins’ CrR 7.5 Motion, Jezika Lynn Imhof-Spencer
discussed James Ferris, who she described as a heroin addict and drug dealer who frequents
prostitutes. She described Ferris as often seeing S.S. and that he exchanges heroin for sex with
prostitutes.

In her declaration attached to Lumpkins’ CrR 7.5 Motion, Amanda Nicole Stenek stated
that she heard S.S. in August of 2015 tell someone that she had been raped and beaten, but S.S.
did not mention Ferris. Stenek also described Ferris as a heroin dealer and addict who frequents
prostitutes.

In her declaration attached to Lumpkins’ CrR 7.5 Motion, Jennifer Gonzales stated that she
saw S.S. around two or three in the morning on the night of the incident. She claimed that nothing
was unusual about S.S. and that S.S. never mentioned being raped. Gonzales claimed that S.S.
stated that she had to testify in the Lumpkins’ trial or go to jail for 30 days, and that S.S. was
thrown in jail to make sure that she would testify. Lastly, Gonzales stated that S.S. was not raped
that night and had no visible injuries.

Lumpkins fails to show how these four declarations constitute newly discovered evidence
that could not have been discovered before trial. Thus, because Lumpkins cannot meet the test for

newly discovered evidence, this claim fails.
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CONCLUSION
We affirm Lumpkins’ first degree rape conviction. However, we remand to the sentencing
court to vacate his second degree assault with sexual motivation conviction and for resentencing.

We also deny Lumpkins’ petitions.
A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

AnHon

.
SuttoN,J. ¢ ¥
We concur:

WERSWICK, J. U
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